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85-2-406. District court supervision ofwater distribution. (1) The district courts shall supervise
the distribution of water among all appropriators. This supervisory authority includes the supervision
of all water commissioners appointed prior or subsequent to July l, 1973. The supervision must be

govemed by the principle that first in time is first in right.
(2) (a) A district court may order the distribution of water pursuant to a district court decree

entered prior to July 1, 1973, until an enforceable decree is entered under part2 of this chapter or the
matter has been adjudicated under the procedure set forth in subsection (2)(b).

(b) When a water distribution controversy arises upon a source of water in which not all existing
rights have been conclusively determined according to part 2 of this chapter, any party to the
controversy may petition the district court to certifu the matter to the chief water judge. If a
certification request is made, the district court shall certifr to the chief water judge the determination
of the existing rights that are involved in the controversy according to part 2 of this chapter. The

district court from which relief is sought shall retain exclusive jurisdiction to grant injunctive or other
relief that is necessary and appropriate pending adjudication of the existing water rights certified to
the water judge. Certified controversies must be given priority over all other adjudication matters.

After determination of the matters certified, the water judge shall return the decision to the district
court with a tabulation or list of the existing rights and their relative priorities.

(3) A controversy between appropriators from a source that has been the subject ofa final decree
under part2 of this chapter must be settled by the district court. The order of the district court settling
the controversy may not alter the existing rights and priorities established in the final decree except to
the extent the court alters rights based upon abandonment, waste, or illegal enlargement or change of
rigbt. In cases involving permits issued by the department, the court may not amend the respective
rights established in the permits or alter any terms of the permits unless the permits are inconsistent or
interfere with rights and priorities established in the final decree. The order settling the controversy
must be appended to the final decree, and a copy must be filed with the department. The department
must be served with process in any proceeding under this subsection, and the department may, in its
discretion, intervene in the proceeding.

(4) A temporary preliminary decree or preliminary decree or a portion of a temporary preliminary
decree or preliminary decree as modified after objections and hearings is enforceable and

administrable according to its terms. If an action to enforce a temporary preliminary decree or
preliminary decree is commenced, the water judge shall upon referral from the district court establish,
in a form determined to be appropriate by the water judge, one or more tabulations or lists of all
existing rights and their relative priorities.

(5) A person whose existing rights and priorities are determined in a temporary preliminary decree

or preliminary decree or a person exercising a suspension under 8)2:217 and part 7 of this chapter
may appeal a determination made pursuant to subsection (2).

History: En. Sec. 32, Ch.452,L. 1973; and. Sec. 12, Ch 485, L. 1975; R.C.M. 1947,89-896; amd. Sec. 34, CIL 697,L.
1979;amd. Sec. 6, Ch. 604, L. 1989; anrd. Sec. 6, Ch. 174,L. 1997.
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85-5-101. Appointment ofwater commissioners. (1) Whenever the rights of persons to use the
waters of any strearn, ditch or extension of ditch, watercourse, spring, lake, reservoir, or other source
of supply have been determined by a decree of a court of competent jurisdiction, including temporary
preliminary, preliminary, and frnal decrees issued by a water judge, it is the duty of the judge of the
district court having jurisdiction of the subject matter, upon the application of the owners of at least

15% of the water rights affected by the decree, in the exercise of the judge's discretion, to appoint one
or more commissioners. The commissioners have authority to admeasure and distribute to the parties
owning water rights in the source affected by the decree the waters to which they are entitled,
according to their rights as fixed by the decree and by any certificates, permits, and changes in
appropriation right issued under chapter 2 of this title. When petitioners make proper showing that
they are not able to obtain the application of the owners of at least l5% of the water rights affected
and they are unable to obtain the water to which they are entitled, the judge of the district court
having jurisdiction may appoint a water commissioner.

(2) When the existing rights of all appropriators from a source or in an area have been determined
in a temporary preliminary decree, preliminary decree, or final decree issued under chapter 2 of this
title, the judge of the district court may, upon application by both the department of natural re$ourees
and conservation and one or more holders of valid water rights in the source, appoint a water
commissioner. The water commissioner shall distribute to the appropriators, from the source or in the
area, the water to which they are entitled.

(3) The department of natural resources and conservation or any person or corporation operating
under contract with the department or any other owner of stored waters may petition the court to have

stored waters distributed by the water commissioners appointed by the district court. The court may
order the commissioner or commissioners appointed by the court to distribute stored water when and

as released to water users entitled to the use of the water.
(4) At the time of the appointment of a water commissioner or commissioners, the district court

shall fx their compensationo require a commissioner or commissioners to purchase a workers'
compensation insurance policy and elect coverage on themselves, and require the owners and users of
the distributed waters, including permittees, certificate holders, and holders of a change in
appropriation right, to pay their proportionate share of fees and compensation, including the cost of
workers' compensation insurance purchased by a water commissioner or commissioners. The judge

may include the department in the apportionment of costs if it applied for the appointment of a water
commissioner under subsection (2).

(5) Upon the application of the board or boards of one or more irrigation districts entitled to the use

of water stored in a reservoir that is turned into the natural channel of any stream and withdrawn or
diverted at a point downstream for beneficial use, the district court of the judicial district where the
most irrigable acres of the irrigation district or districts are situated may appoint a water commissioner
to equitably admeasure and distribute stored water to the inigation district or districts from the
channel of the stream into which it has been tumed. A commissioner appointed under this subsection
has the powers of any commissioner appointed under this chapter, limited only by the purposes of this
subsection. A commissioner's compensation is set by the appointing judge and paid by each district
and other users of stored water affected by the admeasurement and distribution of the stored water. In
all other matters, the provisions of this chapter apply so long as they are consistent with this
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subsection.
(6) A water commissioner appointed by a district court is not an employee of the judicial branch, a

local government, or a water user.
(7) A water commissioner who fails to obtain workers'compensation insurance coverage required

by subsection (4) is precluded from receiving benefits under Title 39, chapter 71, as a result of the
performance of duties as a water commissioner.

History: En. Sec. l,ClL43, L. l9ll;re-en. Sec.7l36, R.C.M.l92l; amd. Sec. l,ClLl25,L.l925;re-en Sec.7l36,
R.C.M. 1935; amd. Sec. l, Ch" 187, L.1939; and. Sec. l,ClL23l,L.1963; amd, Sec. 39, Ch. 452,L.1973; arrd. Sec. l,
Clt 51, L.1975; R,C.M. 1947,89-1001(l) tttru (3), (5), (6); amd. Sec. l, CIL 4M,L.1979; and. Sec. l,CtL246, L. 1983;
amd. Sec. l, Ch. 468, L. 1989; anrd. Sec. 7, CIL 604, L. 1989; amd. Sec. l, CIL 179,L,2003; and. Sec. 37, Ch. 416,L.
2005;amd. Sec. I, Ch.92,L.2007.
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85-5-105. Power and duty to distribute water. Upon the issuance of an order, the water
commissioner or commissioners have authority and it is the commissioner's or commissioners'duty to
admeasure and distribute to the users of water, as their interests may appear and be required, the
stored and supplemental water stored and as released by the department of natural resources and
conservation under provisions of Title 85, chapter 1, to be diverted into and through a stream, ditch or
extension of ditch, watercourse, spring, lake, reservoir, or other source of supply in the same lnanner
and under the same rules as decreed water.ights are admeasured and distributed. The water
commissioner or commissioners and the owners and users of the stored and supplemental water are
bound by and are subject to the provisions of this chapter. However, the admeasurements and
distribution of the stored and supplemental water may not interfere with decreed water rights. The
pu{pose of Title 85, chapter 5, parts I through 3, is to provide a unifornu equitable, and economical
distribution of adjudicated, stored, and supplemental waters.

Hbtory: En. Sec. l, Ch 43, L. 19l l; re-en Sec. 7136, R.C.M.l92l: anrd. Sec. l, Ch 125, L.1925; re-en. Sec. 7136,
R.C.M. 1935; amd. Sec. l, Ch 187, L.1939; and. Sec. l,ClL23l,L.1963;and. Sec. 39, Ch. 452,L.1973; amd. Sec. l,
Ctt 51, L.1975; RC.M. 1947,89-lO0l( ); amd. Sec.2773, Ctr 56, L.2009.

Pravided by Montana legis/atrve Services
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85-5-f06. Maintenance and repair of ditches or systems. Upon written request of the owners of
at least 5l% of the water rights in any adjudicated ditch or single water system, the judge of the
district court may empower the commissioner to maintain and keep in reasonable repair such water
ditch or water system at the expense of the owners thereof, and for such purposes the commissioner
shall have authority to enter and work upon any ditch, canal, aqueduct, or other source of conveying
the waters affected by the decree and the right-of-way thereof and to visit, inspect, and adjust all
headgates or other means of distribution of such waters.

History: En. Sec. 6, CIL 43, L. l91l; re-en Sec. 7141, R.C.M. l92l;re-en. Sec. 7141, RC.M. 1935; R.C.M. 1947,

89-1006.

Provided by Montane Legisletive Servrces
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85-5-107. Record of distribution ofwater. (1) Each water commissioner shall keep a daily
record, unless a different recording schedule is ordered by the district judge, of the amount of water
distributed to each water user and shall file a suilnary of the record with the clerk of the court
monthly or seasonally, at the discretion of the district judge during the judge's term of service. The
report must show in detail the total amount of water distributed to each water user during the month or
the season and the cost of distributing the water, based upon the water commissioner's or
commissioners'daily salary, other costs of the water commissioner or commissioners approved by the
district judge, and the proportionate amount of water distributed. When two or more water
commissioners serve under the same decree or decrees by order of the judge, they may file a joint
sunrnary of their records with the clerk of the court, or the chief commissioner, if one has been
appointed by the judge, may file a summary on behalf of all of them.

(2) If the district court judge determines that it is necessary to establish a billing cycle prior to a
distribution season, as provided in !l!2Q4, the report or reports must serve as the basis for the
amounts billed.

History: En Sec. 9,ClL 43, L. 191l; re-en Sec. 7144, R C.M.l92l:. re-en Sec. 7144, RC.M. 1935; RC.M. 1947,

89-1009; amd. Sec. 1, Ch 305, L. 1983; and. Sec. 1, Ch. 513, L.2A07.

Provided by Montane Legislative Servrces

3/10/2010'l:24PM



85-5-108. Audrority and arrest power. http: / / data.opi.nt.gov/bills / nrca/ 85 / 5 / 85-5- I 08.htn

Flontana Code Annotnted zOOs

Prerious Section MO{ Contents Part C,orrtents Search Flelp t,lext Section

85-5-108. Authority and arrest power. For the purposes of carrying out the provisions of Title
85, chapter 5, parts I through 3, each commissioner appointed by the court has the authority to enter
upon any ditch, canal, aqueduct, or other source for conveying the waters affected by the decree and
to visit, inspect, and adjust all headgates or other means of distributing the waters and has the same
powers as a sheriff or constable to arrest any person interfering with the distribution made by the
commissioner, to be dealt with according to law.

History: En Sec. 8, CtL 43, L. l911; re-en Sec. 7143, RC.M.1921; re-en. Sec. 7143, RC.M.
89-1008; amd. Sec. 2774. Ch. 56. L. 2009.
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44-ll-10t. Mutual assistance authorized -- powers and duties of assisting officers. A peace
offtcer or any law enforcement entity of any county or municipality or a state government law
enforcement entity may request the assistance of a peace officer from another law enforcement entrty
within the state of Montana. A peace officer, while in the jurisdiction of the requesting officer or
entity and while on such request for assistance, has the same powers, duties, rights, privileges, and
immunities as a peace officer of the requesting entity and is under the authority of the requesting
offrcer or entity.

History: En. 1l-1851bySec. 1,CLL337,L.1977;R.C.M. 1947,11-1851;arnd. Sec. l,CIL22,L. 1985.
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45-6-101. Criminal mischief,, (l) A person commits the offense of criminal mischief if the person
knowingly or purposely :

(a) injures, damages, or destroys any property of another or public property without consent;
(b) without consent tampers with property of another or public property so as to endanger or

interfere with persons or property or its use;
(c) damages or destroys property with the pu{pose to defraud an insurer; or
(d) fails to close a gate previously unopened that the person has opened, leading in or out of any

enclosed premises. This does not apply to gates located in cities or towns.
(2) A person convicted of criminal mischief must be ordered to make restitution in an amount and

manner to be set by the cout. The court shall determine the manner and amount of restitution after
full consideration of the convicted person's ability to pay the restitution. Upon good cause shown by
the convicted person, the court may modiff any previous order speciffing the amount and manner of
restitution. Full payment of the amount of restitution ordered must be made prior to the release of
state jurisdiction over the person convicted.

(3) A person convicted of the offense of criminal mischief shall be fined not to exceed $ 1,500 or be
imprisoned in the county jail for any term not to exceed 6 months, or both. If the offender commits the
offense of criminal mischief and causes pecuniary loss in excgss of $1,500, injures or kills a commonly
domesticated hoofed animaf or causes a substantial intemrption or impairment of public
communication, transportation, supply of water, gas, or power, or other public services, the offender
shall be fined an amount not to exceed $50,000 or be imprisoned in the state prison for a term not to
exceed 10 years, or both.

(4) Amounts involved in criminal mischiefs committed pursuant to a common scheme or the same

transaction, whether against the public or the same person or several persons, may be aggregated in
determining pecuniary loss.

(5) A person convicted of or who forfeits bond or bail for committing an act of criminal mischief
involving property owned or administered by the department of fish, wildlife, and parks is subject to
an additional penalty as provided in 87_1102(2Xe).

History: En 944-192_by Sec. 1, Ch. 513, L.l9'13;amd. Sec. l, Ch 88, L.197S;R.C.M. 194'1,94-6-102; anrd. Sec. 7,

Ch. 198, L. l98l; amd. Sec.3, Clr 560, L. l98l; and. Sec. l, Ch 581, L. 1983; and. Sec. l, Ch.98, L. 1989; arnd. Sec.2,
Ch 616, L. 1993; amd. Sec. 3,CtL397,L.1999; and. Sec. 2,Ch.121,L.2009;and. Sec. 2,ClL 473,L.2009.
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85-5-301. Complaint by dissatisfied user. (l) A person owning or using any of the waters of the
stream or ditch or extension of the ditch who is dissatisfied with the method of distribution of the
waters of the stream or ditch by the water commissioner or water commissioners and who claims to be
entitled to more water than the person is receiving or to a right prior to that allowed the person by the
water commissioner or water commissioners may file a written complaint, duly verified, setting forth
the facts of the claim.

(2) Upon receip of the complaint, the judge shall fix a time for the hearing of the petition and shall
direct that notice be given to the parties interested in the hearing as the judge considers necessary. At
the time fxed for the hearing, the judge shall hear and examine the complainant and other parties who
appear to support or resist the claim and examine the water commissioner or water commissioners and
witnesses regarding the charges contained in the complaint.

(3) Upon the determination of the hearing, the judge shall make findings and issue an order that the
judge considers just and proper. If it appears to the judge that the water commissioner or water
commissioners have not properly distributed the water according to the provisions of the decree,
permit, certificate, or change in appropriation rigbt, the judge shall give the proper instructions for
distribution of the water.

(a) The judge may remove any water commissioner and appoint a new water commissioner if the
judge determines that the interests of the parties in the waters mentioned in the decree, permit,
certificate, or change in appropriation right will be best served by appointing a new water
commissioner. If it appears to the judge that the water commissioner has willfirlly failed to perform the
water commissioner's duties, the water commissioner may be proceeded against for contempt of court,
as provided in contempt cases. The judge shall make an order regarding the payment of costs of the
hearing that the judge determines is just and proper.

History: En. Sec. 15, Ch 43,L.1911; re-en Sec. 7150, R.C.lvL l92l;ard,. Sec. 5, CtL 125,L.1925;re-en Sec. 7150,
RC.M. 1935; amd. Sec. 13, Ch 460, L.1977;RC.M. 1947,89-nl5; amd. Sec.3, Ch.92,L.2007.

Provided by Monta na Legislative,Seryr?es

I of I 3l10/2010 7:25PM



85-5-302. Maintenance of headgates and nnasuing devices. lrttp://da@.opi.nr.gov/bills / mca/ 85 / 5 I 85-5-3 02.hun

Itlontann Code Annotated 2OOg

Preuous Section MCA Crntents Part Contents Search Ftelp lrlexl Section

85-5-302. Maintenance of headgates and measuring devices. All persons using water from any
stream or ditch for which a water commissioner is appointed are required to have suitable headgates at
the point where a ditch taps a stream and shall also, at some suitable place on the ditch and as near the
head as practicable, place and maintain a proper measuring box, weir, or other appliance for the
measurement of the waters flowing in the ditch. If a person fails to place or maintain a proper
measuring appliance, it is the duty of the water commissioner not to apportion or distribute any water
through the ditch. The commissioner shall notifr all parties interested by certified mail or in person I
week before making the annual repair or cleaning of a stream or ditch or performing necessary labor
or expenses to divert water to a ditch. The sending of a certified letter to the last-known post-office
address of any interested party is prima facie evidence of the fact that the party was duly notified.
Any work in the way of repairing a ditch made necessary by an emergency may be done without
notice when injury would result from a delay.

History: En. Sec. 7,Ch.64, L. 1905; re-en. Sec. 4890, Rev. C. 1907; re-en Sec. 7151, R.C.M. l92l; arnd. Sec. 6, Ch.

125,L.1925; re-en. Sec. 7151, R.C.M. 1935; R.C.M. 1947,89-1016; and. Sec. 4,CIL 432, L. 1989; and. Sec. 2778, CIL
56.L,2009.
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85-2-114. Judicial enforcement (1) If the department ascertains, by a means reasonably
considered sufficient by it, that a person is wasting water, using water unlawfully, preventing water
from moving to another person having a prior right to use the water, or violating a provision of this
chapter, it may petition the district court supervisingthe disffibution of water among appropriators
from the source to:

(a) regulate the controlling works of an appropriation as may be necessary to prevent the wasting
or unlawful use of water or to secuxe water to a person having a prior right to its use;

(b) order the person wasting unlawfully using or interfering with another's rightful use of the water
to cease and desist from doing so and to take steps that may be necessary to remedy the waste,

unlawful use, or interference; or
(c) issue a temporary, preliminary, or pennanent injunction to prevent a violation of this chapter.

Notwithstanding the provisions of Title 27 , chapter 19 , part 3, a temporary restraining order must be

granted if it clearly appears from the specific facts shown by affidavit or by the verified complaint that
a provision of this chapter is being violated.

(2) Upon the issuance of an order or injunction, the department may attach to the controlling works
a written notice, properly dated and signed, setting forth the factthatthe controlling works have been

properly regulated by it, The notice constitutes legal notice to all persons interested in the
appropriation or distribution of the water.

(3) The department may also direct its own attorney or request the attorney general or county
attorney to bring zuit to enjoin the waste, unlawful use, interference, or violation.

(a) The county attorney or the attorney general may bring suit to enjoin the waste, unlawful use,

interference, or violation or bring an action under Bi-:lpQ) without being requested to do so by the
department.

(5) A county attorney who takes action pursuant to subsection (3) or (4) may request assistance

from the attomey general.
(6) When enforcing the provisions of this sectiono the department, the county attorney, and the

attomey general shall give priority to protecting the water rights of a prior appropriator under an
existing water dght, a certificate, a permit, or a state water reservation.

(7) After considering the provisions of subsection (6), the department may attempt to obtain
voluntary compliance through warning conference, or any other appropriate means before petitioning
the district court under subsection (l). An attempt to obtain voluntary compliance under this
subsection must extend over a period of at least 7 days and may not exceed 30 working days.

History: En. Sec. 33, Ch. 452,L. 1973; R.C.M. 1947,89-897; amd. Sec. 32, CIL 697,L. 1979; and. Sec. l, CtL 67'1,L.
l99l; amd. Sec. l, CIL 457,L.2001:' arnd. Sec. 3, Ch. 103, L.2009,
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85-2-115. Entry on land. Any employee or agent of the department authorized by the director
may enter upon any land to carry out the purpose of this chapter, including but not limited to entry to
make inspections the department considers necessary of proposed works, source of water, location of
the proposed use, construction of works, and other inspections to ascertain whether or not persons are

complying with this chapter. The department or its agent shall give reasonable notice to the landowner
of its intention to enter upon the land. The department is responsible for actual damages done to any
property.

History: En. Sec. 34, Ch.452,L. 1973; R.C.M. 1947,89-898.
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